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BEFORE THE ARIZONA CORPORATION 1 

ZOMMISSIONERS 

30B STUMP - Chairman 

Arizona Coryorabon Commissiori 
Q“, 

F :: ””‘- c T-J ‘ La B L.-l.* 

3ARY PIERCE 
3RENDA BURNS 
30B BURNS 
SUSAN BITTER SMITH 

7IDENCE DEVELOPMENT, LLC 

Complainant, 

IS .  

9RIZONA-AMERICAN WATER COMPANY, 

Respondent. 

)pen Meeting 
lune 10 and 11,2014 
’hoenix, Arizona 

3Y THE COMMISSION: 

DOCKET NO. W-01303A-09-0097 

DECISION NO. 74560 

ORDER 

This Order comes before the Arizona Corporation Commission (“Commission”) as a Motion 

o Dismiss the above-captioned Complaint with prejudice. We conclude that it is in the public interest 

.o grant the Motion to Dismiss and to dismiss the Complaint with prejudice. 
* * * * * * * * * * 

Having considered the entire record herein and being fully advised in the premises, the 

Commission finds, concludes, and orders that: 

FINDINGS OF FACT 

1. On March 2, 2009, Fidence Development, LLC (“Fidence” or “Complainant”) filed 

with the Arizona Corporation Commission (“Commission”) a Formal Complaint (“Complaint”) 

against Arizona- American Water Company (“ AZ-American” or “Respondent”).1 Fidence is a 

developer for a subdivision known as Northpointe. The Complaint alleges that the parties executed a 

mainline extension agreement (“MXA”) that required Fidence to construct a Production Well; AZ- 

AZ-American is now EPCOR Water Arizona, Inc. 
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4merican refbses to revise the MXA to eliminate the Production Well; AZ-American has sufficient 

water capacity without the need for a new Production Well; that AZ-American could upsize its 

:xisting well and pump to accommodate the first 80 homes in Fidence’s proposed subdivision; and 

that AZ-American is in violation of Arizona Administrative Code (“A.A.C.”) R14-2-406(M) because 

the MXA has not been filed with the Commission for approval. 

2. 

3. 

On March 1 1,2009, counsel for AZ-American filed a Notice of Appearance. 

On March 25,2009, the parties filed a joint Notice of Stipulated Extension, stating that 

the parties agree to extend the time for AZ-American to file its Answer to the Complaint until April 

8,2009. 

4. On April 8, 2009, the parties filed a second joint Notice of Stipulated Extension, 

stating that the parties agree to extend the time for AZ-American to file its Answer to the Complaint 

until April 15,2009. 

5. 

6. 

On April 17,2009, AZ-American filed its Answer to the Complaint. 

On May 2, 2009, by Procedural Order, a Procedural Conference was set for June 2, 

2009. 

7. On June 2, 2009, a Procedural Conference was held as scheduled. The Commission’s 

Utilities Division (“Staff ’) and the parties appeared through counsel. During the conference, 

discussions were held regarding settlement of the issues and the parties were directed to file an 

update regarding the status of the settlement discussions by July 2,2009. 

8. On July 2, 2009, the parties docketed a joint filing requesting an additional forty-five 

(45) days, or until August 17,2009, to continue settlement discussions. 

9. On August 17,2009, the parties docketed a second joint filing requesting an additional 

sixty (60) days, or until October 16,2009, to continue their settlement discussions. 

10. On October 16, 2009, the parties filed a third joint filing requesting additional time, 

until December 15,2009, to continue their settlement discussions. 

11. On November 4, 2009, by Procedural Order, the parties were directed to make a joint 

filing, on or before January 30,2010, updating the Commission on the status of the Complaint. 

2 74560 DECISION NO. 
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12. On January 28, 2010, the parties filed a Joint Status Update. In the filing, the parties 

.equested an additional sixty (60) days to finalize a written settlement agreement. 

13. On February 4, 2010, by Procedural Order, the parties were granted an extension of 

time, until April 1, 20 10, to update the Commission on the status of the settlement negotiations or to 

file a finalized settlement agreement. 

14. On March 25, 2010, the parties filed a Joint Status Update requesting additional time, 

until June 1,20 10, to finalize a written settlement agreement. 

15. On April 13,2010, by Procedural Order, the parties were granted an extension of time 

until July 2,20 10, to file a finalized settlement agreement. 

16. On June 25, 2010, the parties filed a Joint Status Update, requesting an extension of 

time until September 3,20 10, to file a written settlement agreement. The filing stated the parties have 

continued to work on finalizing the settlement agreement, but that additional time was needed. 

17. On June 29,2010, by Procedural Order, the parties were granted an extension of time 

until December 3 1,20 10, to file a finalized settlement agreement. 

18. On January 3, 2011, AZ-American filed a Status Update regarding the status of 

settlement discussions. AZ-American stated that some or all of the real property that is the subject of 

the MXA in this matter had been transferred to a new owner; that AZ-American has begun 

discussions with the new owner; and that AZ-American needed additional time, until March 4,201 1, 

to finalize a written settlement agreement. 

19. On February 15,201 1, by Procedural Order, the parties were granted an extension of 

time until March 4,201 1, to file a finalized settlement agreement. 

20. On March 8, 2011, AZ-American filed a Status Update regarding the status of 

settlement discussions. AZ-American stated that discussions with the new owner were on-going and 

that AZ-American needed an additional 90 days to file an agreement resolving this matter. 

21. 

22. 

No other filings were made in this docket until March 24,2014. 

On March 24,2014, EPCOR Water Arizona fMa/ Arizona-American Water Company 

(“EPCOR”) filed a Motion to Dismiss (“MTD”) the Complaint with prejudice. The MTD states that 
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’idence has failed to prosecute its Complaint for more than three years and that under Arizona Rules 

if Civil Procedure Rule 4 1 (b) the Complaint should be dismissed with prejudice. 

23. On April 9, 2014, by Procedural Order, EPCOR was ordered to file a pleading 

dentifying the new property owner for Northpointe and an affidavit attesting that a copy of the 

Motion to Dismiss was mailed to the new owner for Northpointe. 

24. On April 21,2014, EPCOR filed a Response to Procedural Order. EPCOR attached to 

ts response a declaration attesting that a copy of the MTD had been mailed to the new owner of 

Vorthpointe. EPCOR identified the new owner as VRE North Pointe, LLC (“VRE”). EPCOR’s 

-esponse also stated VRE is not a Complainant; VRE did not assume (and Fidence did not assign) the 

MXA between EPCOR and Fidence to VRE or any other party; and that any assignment of the MXA 

would have required prior written approval by EPCOR. 

25. The MTD, the April 9, 2014 Procedural Order, and the April 21, 2014, EPCOR 

Response were all sent to Fidence’s counsel of record. Fidence has not filed a response to the MTD. 

[n accordance with the April 9, 2014 Procedural Order, EPCOR mailed a copy of the MTD to the 

V R E ,  the new property owner of Northpointe. Counsel for EPCOR avows that the MXA at issue in 

this Complaint was not assigned to VRE and VRE has not filed a response to the MTD. Therefore, 

we find it appropriate and in the public interest to dismiss the above-captioned Complaint with 

prejudice. 

CONCLUSIONS OF LAW 

1. Arizona-American Water Company is a public service corporation pursuant to Article 

XV of the Arizona Constitution and A.R.S. 0 40-246. 

2. The Commission has jurisdiction over EPCOR and the subject matter of the 

Complaint filed in this docket. 

3. It is in the public interest to grant EPCOR’s Motion to Dismiss the Complaint with 

prejudice, 

. . .  

. . .  
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ORDER 

IT IS THEREFORE ORDERED that the above-captioned Complaint is hereby dismissed with 

prejudice. 

IT IS FURTHER ORDERED that this Decision shall become effective immediately. 

BY ORDER OF THE ARIZONA CORPORATION COMMISSION. 

I 

COMMISSIONER n 

IN WITNESS WHEREOF, I, JODI JERICH, Executive 
Director of the Arizona Corporation Commission, have 
hereunto set my hand and caused the official seal of the 
Commission to be affixed at the C 1, in the City of Phoenix, 
this fin-tn day of 2014. 

W 

DISSENT 

DISSENT 
YK:tv 
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SERVICE LIST FOR: FIDENCE DEVELOPMENT, LLC VS. ARIZONA 
AMERICAN WATER COMPANY 

DOCKET NO.: W-01303A-09-0097 

Robert J. Metli 
MUNGER CHADWICK, PLC 
2398 E. Camelback Rd., Suite 240 
Phoenix, AZ 85016 
Attorneys for Fidence Development, LLC 

Thomas H. Campbell 
Michael T. Hallam 
LEWIS AND ROCA LLP 
201 E. Washington, Suite 1200 
Phoenix, AZ 85004 
Attorneys for EPCOR Water Arizona, Inc. 

Thomas P. Kack 
MUSGROVE DRUTZ & KACK PC 
1135 Iron Springs Road 
Prescott, AZ 86305 

Paul Sharpe 
VRE North Pointe, LLC 
5734 E. Rancho Manana Blvd. 
Cave Creek, Arizona 8533 1 

Janice Alward, Chief Counsel 
Legal Division 
ARIZONA CORPORATION COMMISSION 
1200 West Washington Street 
Phoenix, AZ 85007 

Steven M. Olea, Director 
Utilities Division 
ARIZONA CORPORATION COMMISSION 
1200 West Washington Street 
Phoenix, AZ 85007 
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